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How to Read the Constitution

Supreme Court Justice Clarence Thomas

The following is an excerpt from Supreme
Court Justice Clarence Thomas's Wriston
Lecture to the Manhattan Institute Oct 20:

When John F. Kennedy said in his inaugural
address, "Ask not what your country can do
for you -- ask what you can do for your
country," we heard his words with ears that
had been conditioned to receive this message
and hearts that did not resist it. We heard it
surrounded by fellow citizens who had known
lives of sacrifice and hardships from war, the
Great Depression and segregation. All around
us seemed to ingest and echo his sentiment
and his words. Our country and our principles
were more important than our individual
wants, and by discharging our responsibilities
as citizens, neighbors, and students we would
make our country better. It all made sense.

Today, we live in a far different environment.
My generation, the self-indulgent "me"
generation, has had a profound effect on
much around us. Rarely do we hear a message
of sacrifice -- unless it is a justification for
more taxation and transfers of wealth to
others. Nor do we hear from leaders or
politicians the message that there is
something larger and more important than
the government providing for all of our needs
and wants -- large and small. The message
today seems more like: Ask not what you can
do for yourselves or your country, but what
your country must do for you.
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This brings to mind the question that seems
more explicit in informed discussions about
political theory and implicit in shallow
political speeches. What is the role of
government? Or more to the point, what is
the role of our government? Interestingly,
this is the question that our framers answered
more than 200 years ago when they declared
our independence and adopted our written
Constitution. They established the form of
government that they trusted would be best to
preserve liberty and allow a free people to
prosper. And that it has done for over two
centuries. Of course, there were major flaws
such as the issue of slavery, which would
eventually lead to a civil war and casualties of
fellow citizens that dwarf those of any of the
wars that our country has since been involved
in.

Though we have amended the Constitution,
we have not changed its structure or the core
of the document itself. So what has changed?
That is the question that I have asked myself
and my law clerks countless times during my
17 years on the court.

As T have traveled across the country, I have
been astounded just how many of our fellow
citizens feel strongly about their
constitutional rights but have no idea what
they are, or for that matter, what the
Constitution says. I am not suggesting that
they become Constitutional scholars --
whatever that means. I am suggesting,
however, that if one feels strongly about his or
her rights, it does make sense to know
generally what the Constitution says about
them. It is at least as easy to understand as a
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cell phone contract -- and vastly more
important.

The Declaration of Independence sets out the
basic underlying principle of our
Constitution. "We hold these truths to be self-
evident, that all men are created equal, that
they are endowed by their Creator with
certain unalienable Rights, that among these
are Life, Liberty, and the pursuit of
Happiness. -- That to secure these rights,
Governments are instituted among Men,
deriving their just powers from the consent of
the governed . . . ."

The framers structured the Constitution to
assure that our national government be by the
consent of the people. To do this, they limited
its powers. The national government was to
be strong enough to protect us from each
other and from foreign enemies, but not so
strong as to tyrannize us. So, the framers
structured the Constitution to limit the
powers of the national government. Its
powers were specifically enumerated; it was
divided into three co-equal branches; and the
powers not given to the national government
remained with the states and the people. The
relationship between the two political
branches (the executive and the legislative)
was to be somewhat contentious providing
checks and balances, while frequent elections
would assure some measure of accountability.
And, the often divergent interests of the states

and the national government provided further

protection of liberty behind the shield of
federalism. The third branch, and least
dangerous branch, was not similarly
constrained or hobbled.

Since Marbury v. Madison the federal
judiciary has assumed the role of the
interpreter and, now, final arbiter of our
Constitution. But, what rules must judges
follow in doing so? What informs, guides and
limits our interpretation of the admittedly
broad provisions of the Constitution? And,
more directly, what restrains us from
imposing our personal views and policy
preferences on our fellow citizens under the
guise of Constitutional interpretation?

To assure the independence of federal judges,
the framers provided us with life tenure and
an irreducible salary -- though inflation has
found a way around the latter. This
independence, in turn, was to assure our
neutrality and impartiality, which are at the
very core of judging -- and being a judge. Yet,
this independence can also insulate a judge
from accountability for venturing beyond the
proper role of a judge. But, what exactly is the
proper role of a judge? We must understand
that before we can praise or criticize a judge.
In every endeavor from economics to games
there is some way to measure performance.

As important as our Constitution is, there is
no one accepted way of interpreting it.
Indeed, for some commentators, it seems that
if they like or prefer a particular policy or
conduct, then it must be constitutional; while
the policies that they do not prefer or like are
unconstitutional. Obviously, this approach
cannot be right. But, it certainly is at the
center of the process of selecting judges. It
goes something like this. If a judge does not
think that abortion is best as a matter of
policy or personal opinion, then the thought
is that he or she will find it unconstitutional;
while the judge who thinks it is good policy
will find it constitutional. Those who think
this way often seem to believe that since this
is the way they themselves think, everyone
must be doing the same thing. In this sense,
legal realism morphs into legal cynicism.
Certainly this is no way to run a railroad, not
to mention interpret the Constitution. . . .

Let me put it this way; there are really only
two ways to interpret the Constitution -- try
to discern as best we can what the framers
intended or make it up. No matter how
ingenious, imaginative or artfully put, unless
interpretive methodologies are tied to the
original intent of the framers, they have no
more basis in the Constitution than the latest
football scores. To be sure, even the most
conscientious effort to adhere to the original
intent of the framers of our Constitution is
flawed, as all methodologies and human
institutions are; but at least originalism has
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the advantage of being legitimate and, I might
add, impartial.

A Little History Lesson
From the newsletter of Dr Warren Vanhetloo

From one who remembers Germany:
Germany when Hitler came to power was in a
time of terrible financial depression. Money
was worth nothing. In Germany people lost
homes and jobs. In those days, in my
homeland, Adolph Hitler was elected to
power promising change. He blamed the
"Zionists" around the world for all our
problems. He told everyone it was greedy
Zionist bankers who had caused every
problem we had. He promised when he was
leader, the greedy Zionist bankers would be
punished. The Zionists, he promised, would
be wiped off the face of the earth. So Hitler
was elected to power by only 1/3 the popular
vote. A coalition of other political parties in
parliament made him supreme leader. Then,
when he was leader, he disgraced and
expelled everyone in parliament who did not
go along with him.

Yes, change came to my homeland as the new
leader promised it would. The teachers in
German schools began to teach the children
to sing songs in praise of Hitler. This was the
beginning of the Hitler Youth movement. It
began with praise of the Fuhrer's programs
on the lips of innocent children. Hymns in
praise of Hitler and his programs were being
sung in the schoolrooms and in the play yard.
Little girls and boys joined hands and sang
these songs as they walked home from school.
These political hymns of children proclaimed
change was coming to our homeland and the
Fuhrer was a leader we could trust.

Soon the children's songs praising the Fuhrer
were heard everywhere on the streets and
over the radio. "With our Fuhrer to lead us,
we can do it! We can change the world!"
Soon after that Papa, a pastor, was turned
away from visiting elderly parishioners in
hospitals. The people he had come to bring
comfort of God's Word were "no longer
there." Where had they vanished to while

under nationalized health care? It became an
open secret. The elderly and sick began to
disappear from hospitals feet first as "mercy
killing" became the policy. Children with
disabilities and those who had Down
syndrome were euthanized. People
whispered, "Maybe it is better for them now.
Put them out of misery. They are no longer
suffering ... and, of course, their death is
better for the treasury of our nation. Our
taxes no longer must be spent to care for such
a burden." And so murder was called mercy.
The government took over private business.
Industry and health care were "nationalized."
The businesses of all Jews were seized. [

OPINION IN BRIEF

“The abuse being heaped on Sarah Palin is
such a cheap shot. The complaint against the
Alaska governor, at its most basic, is that she
doesn’t qualify for admission to the national
political fraternity. Boy, that’s rich. Behold
the shabby frat house that says it’s above her
pay grade... The primary discomfort with Gov.
Palin is the notion that she doesn’t have
sufficient experience to be president, that
Sen. McCain should have picked a
Washington hand seasoned in the ways of the
world. Such as? Here’s an opinion poll
question: If as Joe Biden suggests the U.S. is
likely to be tested by a foreign enemy next
year, who of the following would you rather
have dealing with it in the Oval Office: Nancy
(of Damascus) Pelosi, Harry Reid, John
Edwards, Joe (the U.S. drove Hezbollah out
of Lebanon) Biden, Mike Huckabee,
Geraldine Ferraro, Tom DeLay, Jimmy Carter
or Sarah Palin? My pick? Gov. Palin, surely
the most grounded, common-sense person on
that list of prime-time politicians.” —Daniel
Henninger [

*

Struggling with understanding some
things said by Old Testament prophets, a
student asked, “Did anyone who heard them
understand what they said?” to which the
professor replied, “Well enough to kill them.”
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